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Dear Ms. Holden: 

You ask whether certain information is subject to required public disclosure under 
chapter 552 of the Govermnent Code. Your request was assigned ID# 100552. 

The Texas Guaranteed Student Loan Corporation (the “corporation”) received 
four requests for various categories of information. You claim that some of the requested 
information is excepted from disclosure under sections 552.101, 552.102, 552.103, and 
552.117 of the Government Code. You have submitted samples of the requested 
documents to this office for review. 1 We have considered the exceptions you claimed 
and have reviewed the sample documents. 

Section 552.117 of the Government Code excepts from public disclosure 
information relating to the home address, home telephone number, and social security 
number of a current or former government employee or official, as well as information 
revealing whether that employee or official has family members. Section 552.117 
requires you to withhold this information for an official, employee, or former employee 
who requested that this information be kept confidential under section 552.024. See 
Open Records Decision Nos. 622 (1994), 455 (1987). You may not, however, withhold 

‘In reaching our conclusion here, we assume that the “representative sample” of records submitted 
to this office is truly representative of the requested records as a whole. See Open Records Decision 
Nos. 499 (1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the 
withholding of, any other requested records to the extent that those records contain substantially different 
types of information than that submitted to this office. 
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this information if the employee had not made a request for confidentiality under section \ 

552.024 at the time this request for the documents was made. Whether a particular piece 
of information is public must be determined at the time the request for it is made. Open e 
Records Decision No. 530 (1989) at 5. 

Section 552.101 excepts “information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision.” The Medical Practice Act (the “MPA”), 
article 4495b of Vernon’s Texas Civil Statutes, protects from disclosure “[rlecords of the 
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or 
maintained by a physician.” V.T.C.S. art. 4495b, $5.08(b). The documents submitted to 
this office include medical records, access to which is governed by provisions outside the 
Open Records Act. Open Records Decision No. 598 (1991). The MPA provides for both 
confidentiality of medical records and certain statutory access requirements. Id. at 2. The 
medical records submitted to this oftice for review may*only be released as provided by 
the MPA. 

Section 552.101 also excepts from disclosure information protected by common- 
law or constitutional privacy. For information to be protected from public disclosure 
under the common-law right of privacy, the information must meet the criteria set out in 
Industrial Foundation v. Texas Zkdustrial Accident Board, 540 S.W.2d 668 (Tex. 1976), 
cert. denied, 430 U.S. 931 (1977). The court stated that 

information . . is excepted from mandatory disclosure under 
Section 3(a)(l) as information deemed confidential by law if (1) the 
information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the 
public. 

540 S.W.2d at 685; Open Records Decision No. 142 (1976) at 4 (construing statutory 
predecessor to Gov’t Code 5 552.101). The type of information considered intimate and 
embarrassing by the Texas Supreme Court in Zndustriul Foundution included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. 540 S.W.2d at 683. 

Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual’s interest in 
avoiding disclosure of personal matters. Open Records Decision No. 455 (1987) at 4. 
The first type protects an individual’s autonomy within “zones of privacy” which include 
matters related to marriage, procreation, contraception, family relationships, and child 
rearing and education. Id. The second type of constitutional privacy requires a balancing 
between the individual’s privacy interests and the public’s need to know information of 
public concern. Id. The scope of information protected is narrower than that under the 
common-law doctrine of privacy; the information must concern the “most intimate 
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aspects of human affairs.” Id. at 5 (citing Ramie v. City of Hedwig Village, Texas, 765 
F.2d 490 (5th Cir. 1985)). 

This office has found that the following types of information are excepted from 
required public disclosure under constitutional or common-law privacy: some kinds of 
medical information or information indicating disabilities or specific illnesses, see Open 
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 
455 (1987) (prescription drugs, illnesses, operations, and physical handicaps), personal 
financial information not relating to the financial transaction between an individual and a 
govermnental body, see Open Records Decision Nos. 600 (1992), 545 (1990), 
information concerning the intimate relations between individuals and their family 
members, see Open Records Decision No. 470 (1987), and identities of victims of sexual 
abuse or the detailed description of sexual abuse, see Open Records Decision Nos. 440 
(1986) 393 (1983), 339 (1982). We have reviewed the documents submitted for our 
consideration and have marked the information that must be withheld under constitutional 
or common-law privacy.2 

You claim that information responsive to the fourth request for information is 
excepted from required public disclosure under section 552.103. Section 552.103(a), the 
“litigation exception,” excepts from disclosure information relating to litigation to which 
the state is or may be a party. The corporation has the burden of providing relevant facts 
and documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Heard 
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.--Houston [lst Dist.] 1984, writ 
ref d n.r.e.); Open Records Decision No. 551 (1990) at 4. The corporation must meet 
both prongs of this test for information to be excepted under section 552.103(a). 

You have submitted to this offtce for review three complaints filed with the 
Austin Human Rights Commission and the Equal Employment Opportunity Commission 
(“EEOC”). This office has previously held that a pending complaint before the EEOC 
indicates a substantial likelihood of potential litigation. Open Records Decision Nos. 386 
(1983) 336 (1982), 281 (1981). Th ere ore, the corporation has met the first prong of the f 
section 552.103(a) test. We also conclude that the documents submitted in connection 
with the requestor’s July 9, 1996, request relate to reasonably anticipated litigation. 
Therefore, the corporation may withhold from required public disclosure the documents 
submitted in connection with the requestor’s July 9, 1996 request under section 

2Section 552.102 excepts from disclosure “information in a personnel tile, the disclosure ofwhich 
would constitute a clearly unwarranted invasion of personal privacy.” In Hubert v. Harfe-Hanks 7kw.s 
Newspapers, 652 S.W.Zd 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the court ruled that the test to be 
applied to information claimed to be protected under section 552.102 is the same as the test formulated by 
the Texas Supreme Court for information claimed to be protected under the doctrine of common-law 
privacy as incorporated by section 552.101 of the Government Code. Therefore, we need not address the 
corporation’s claimed exception under section 552.102 separately from our discussion of section 552.101. 
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552.103(a). We note that when the opposing party in the litigation has seen or had access 
to any of the information in these records, there is no justification for withholding that 
information from the requestor pursuant to section 552.103(a). Open Records Decision 
Nos. 349 (1982), 320 (1982). In addition, the applicability of section 5.52.103.(a) ends 
once the litigation has been concluded. Attorney General Opinion MW-575 (1982); 
Open Records Decision No. 350 (1982).s 

We are resolving this matter with an informal letter ruling rather than with a 
published open records decision. This ruling is limited to the particular records at issue 
under the facts presented to us in this request and should not be relied upon as a previous 
determination regarding any other records. If you have questions about this ruling, please 
contact our office. 

Yours very ttuly, 

Stacy E. Sallee 
Assistant Attorney General 
Open Records Division 

SESlch 

Ref.: ID# 100552 

Enclosures: Submitted documents 

cc: Jackie Shepherd 
1013 West Mary 
Austin, Texas 78704 
(w/o enclosures) 

3As we address the requestor’s July 9, 1996 request under section 552.103 of the Government 
Code, we need not now address your claimed exception under section 552.117. 
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